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AN ORDINANCE ADOPTING IMPACT FEES FOR WATER AND WASTEWATER
FACILITIES, ESTABLISHING IMPACT FEE SERVICE AREAS, PROVIDING FOR
ASSESSMENT AND COLLECTION OF IMPACT FEES; PROVIDING FOR
ACCOUNTS FOR IMPACT FEES AND USE OF FUNDS IN THESE ACCOUNTS;
PROVIDING FOR APPEALS; AND PROVIDING FOR OTHER PROVISIONS
REQUIRED UNDER STATE LAW; INCLUDING PROCEDURAL PROVISIONS;
AND AMENDING TITLE 15 (PUBLIC SERVICES) OF THE EL PASO CITY CODE
TO ADD A CHAPTER ON IMPACT FEES WHICH SHALL CODIFY THIS
ORDINANCE.

WHEREAS, Chapter 395 (Impact Fee Statute) of the Texas Local Government Code
provides for the establishment and collection of impact fees by Texas municipalities and
mandates the specific process Texas municipalities must take in order to adopt impact fees; and,

WHEREAS, the City of El Paso desires to adopt impact fees in accordance with the
provisions of Chapter 395 (Impact Fee Statute) of the Texas Local Governments; and,

WHEREAS, the Impact Fee Statute requires the City of El Paso to provide for a
capital improvements plan to be developed by qualified professionals using generally
accepted engineering and planning practices in accordance with the Impact Fee Statute; and,

WHEREAS, the Impact Fee Statute required the City Council to appoint a Capital
Improvements Advisory Committee prior to holding the public hearing and such Committee

was appointed on October 28, 2008; and,

WHEREAS, the City completed the process required for the preparation of the Land
Use Assumption Report, Capital Improvements Plan, and Impact Fee pursuant to the
requirements of Local Government Code, Chapter 395 and provided the capital improvements

plan and land use assumptions to the City; and,

WHEREAS, the capital improvements plan and land use assumptions were provided
to the Capital Improvements Advisory Committee and the Committee reviewed the documents
and provided comments to the documents before the fifth business day before the public hearing
on whether to adopt the capital improvements plan and land use assumptions; and,

WHEREAS, a public hearing was held on March 24, 2009 and members of the public
were allowed to appear at the hearing and present evidence for or against the land use
assumptions and capital improvements plan in accordance with the provisions of the Impact Fee
Statute and after conducting the hearing the City Council adopted the land use assumptions,

capital improvements plan and service areas; and,

WHEREAS, as a part of the process of adopting an impact fee under the Texas Local
Government Code, Chapter 395 (Impact Fee Statute), the City Council must hold a public
hearing to consider the adoption of an impact fee; and,

WHEREAS, prior to conducting the public hearing to consider the adoption of impact
fees, the Capital Improvements Advisory Committee reviewed the documents and provided
comments before the fifth business day before the public hearing on whether to adopt impact

fees; and,
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WHEREAS, a public hearing was held on May 12, 2009 and members of the public
were allowed to appear at the hearing and present evidence for or against the adoption of impact
fees and after conducting the hearing the City Council desired to adopt impact fees for water
and wastewater;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
EL PASO:

Section 1. That the findings and recitations set out in the preambles to this Ordinance
are found to be true and correct, and they are hereby adopted by the City Council of the City of
El Paso and made a part of this Ordinance for all purposes.

Section 2. That the City Council hereby adopts the water and wastewater impact fees
as set forth in this Ordinance. This ordinance shall be known, and may be cited, as the Impact
Fee Ordinance.

Section 3. That Title 15 (Public Services), of the El Paso City Code shall be amended
to add the following Chapter:

15.20 Water and Wastewater Impact Fees

15.20.010 Shert Title. This ordinance and its subsequent codification shall be known and
may be cited as the City of El Paso Impact Fee Ordinance.

15.20.020 Purpose. The purpose of this Chapter is to assure the provision of adequate water
and wastewater to serve new development in the City by requiring each new development to
contribute payments towards its share of the costs of the facilities necessitated by and
attributable to the new development.

15.20.030 Authority. This ordinance is adopted pursuant to Texas Local Government Code
Chapter 395. The provisions of this ordinance shall not be construed to limit the power of the
City to utilize other methods authorized under State law or pursuant to other City powers to
accomplish the purposes set forth herein, either in substitution or in conjunction with this
ordinance.

15.20.040 Definitions.

The following definitions apply to this Chapter:

A. Advisory committee.  The capital improvements advisory committee on water and
wastewater impact fees designated and appointed by the City Council in accordance with
Local Government Code Chapter 395.

B. Capital improvement. A water supply, treatment and distribution facilities or a wastewater
collection and treatment facilities, with a life expectancy of three or more years, to be owned
and operated by or on behalf of the City whether or not located 1n the service area.

C. Capital improvements plan. The plan adopted by the City, as may be amended from time
to time, that identifies water and wastewater capital improvements or facility expansions and
their associated costs which are necessitated by and attributable to new development and will
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be financed in whole or in part through water and wastewater impact fees imposed under this
ordinance.

D. Facility expansion. The expansion of the capacity of an existing facility that serves the
same function as an otherwise necessary new capital improvement, in order that the existing
facility may serve new development. The term does not include the repair, maintenance,
modernization, or expansion of an existing facility to better serve existing development.

E. Impact fee. A charge or assessment imposed by the City against new development in order
to generate revenue for funding or recouping the costs of capital improvements or facility
expansions necessitated by and attributable to the new development. The term includes
amortized charges, lump-sum charges, capital recovery fees, contributions in aid of
construction, and any other fee that functions as described by this definition to fund capital
improvements in the capital improvements plan. The term does not include:

1. dedication of land for public parks or payment in lieu of the dedication to serve park needs;
2. dedication of rights-of-way or easements or construction or dedication of on-site or off-site
water distribution, wastewater collection or drainage facilities, or streets, sidewalks, or curbs
if the dedication or construction is required by a valid ordinance and is necessitated by and
attributable to the new development;

3. lot or acreage fees to be placed in trust funds for the purpose of reimbursing developers for
oversizing or constructing water or sewer mains or lines; or

4. other pro rata fees for reimbursement of water or wastewater mains or lines extended by the
City.

However, an item included in the capital improvements plan may not be required to be
constructed except in accordance with Section 395.019(2) of the Texas Local Government
Code, and an owner may not be required to construct or dedicate facilities and to pay impact
fees tor those facilities.

F. Land usc assumptions. A description of the service area and projections of changes in land
uses, densities, intensities, and population in the service area over at least a 10-year period as
may be amended.

G New development. The subdivision of land; the construction, reconstruction,
redevelopment, conversion, structural alteration, relocation, or enlargement of any structure;
or any use or extension of the use of land; any of which increases the number of service units
and 1s located within a service area.

H. Service area. The area within the corporate boundaries or extraterritorial jurisdiction, as
determined under Chapter 42, Texas Local Government Code, of the City to be served by the
capital improvements or facilities expansions specified in the capital improvements plan. The
service area does include all or part of the land within the City and its extraterritorial
jurisdiction.

I. Service unit. A standardized measure of consumption, use, generation, or discharge
attributable to an individual unit of development calculated in accordance with generally
accepted engineering or planning standards and based on historical data and trends applicable
to the City subdivision in which the individual unit of development is located during the
previous 10 years. For purposes of compliance with the impact fee statute and this ordinance,
a service unit represents the water and wastewater flows in gallons per day (gpd) for a single
family residential or equivalent unit with a water meter smaller than 1-inch

15.20.050 Administration and Accounting

A. The El Paso Water Utilities shall administer the provisions of this Chapter. The El Paso
Water Utilities shall establish adequate financial and accounting controls to ensure that impact
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fees disbursed from an account established under this section are utilized solely for the
purpose authorized under Chapter 395, Texas Local Government Code.

B. Accounts and funds. All funds collected shall be deposited in interest-bearing accounts
clearly identifying the category of capital improvements or facility expansions within the
service area for which the impact fee was adopted. Interest earned on impact fee accounts are
considered funds of the account on which it is earned. Impact fee funds, to include interest
generated from impact fee accounts, may be spent only for the purposes for which the impact
fee was imposed as shown by the capital improvements plan and as otherwise authorized by
Chapter 395, Texas Local Government Code. The records of the accounts into which impact
fees are deposited shall be open for public inspection and copying during ordinary business
hours.

C. The El Paso Water Utilities shall maintain and keep adequate financial records for each
account to show the source and disbursement of all revenues, which shall account for all
monies received and ensure that the disbursement of funds from each account shall be used
solely and exclusive for the purposes for which the impact fee was imposed as shown by the
capital improvements plan and as otherwise authorized by Chapter 395, Texas Local
Government Code.

D. The El Paso Water Utilities shall ensure that any fee collected under the Impact Fee
Ordinance is expended within a reasonable period of time but not to exceed ten (10) years
from the date the fee is deposited into the impact fee account.

15.20.060 Land Use Assumptions and Service Area

The land use assumptions (LUA) and service areas are those adopted by the El Paso City
Council on March 24, 2009,

15.20.070 Capital Improvements Plan

The capital improvements plan (CIP) is the plan adopted by the El Paso City Council on
March 24, 2005.

15.20.080. Impact Fee Service Areas.

The Impact Fee Service Areas are those adopted by the El Paso City Council on March 24,
2009 as reflected in Appendix A. Three separate service areas have been established within
the City of El Paso and its extraterritorial jurisdiction to be served by the capital
improvements or facilities expansions specified in the capital improvements plan. Those
service areas are the Westside Service Area, the Eastside Service Area, and the Northeast
Service Area.

15.20.090 Impact Fee Schedules.

Appendix B contains the City of El Paso Impact Fee Assessment Schedule. For purposes of
compliance with the Impact Fee statute, the City of El Paso has determined that a service unit
represents the water and wastewater flows in gallons per day (gpd) for a single family
residential or equivalent unit with a water meter smaller than 1-inch.
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15.20.100 Maximum fee and actual fee to be assessed.

The maximum allowable impact fee per service unit was calculated in accordance with
Section 395.015 of the Texas Local Government Code. In accordance with Section
395.014(7) of the Texas Local Government Code, the City has awarded a credit based on the
portion of the utility service revenues generated by new service units during the program
period that is used for the payment of improvements, including the payment of debt, that are
included in the capital improvements plan. Ad valorem taxes will not be used for the payment
of improvements contained in the capital improvements plan.

The impact fee to be assessed is the impact fee adopted by the City Council.

WATER IMPACT FEE PER SERVICE UNIT

Impact Fee Maximum Allowable Impact Fee to be
(Before credit) Impact Fee Assessed
Service Area
Northeast $1,865.00 $1,570.00 $1,178.00
Westside $1,044.00 $879.00 $659.00
Eastside $1,103.00 $929.00 $697.00

WASTEWATER IMPACT FEE PER SERVICE UNIT

Impact Fee Maximum Allowable Impact Fee to be
(Before Credit) Impact Fee Assessed
Service Area
Northeast $538.00 $388.00 $291.00
Westside $1,711.00 $1,236.00 $927.00
Eastside $1,698.00 $1,227.00 $920.00

15.20.110 Time of Assessment

1. An “assessment” means a determination of the amount of the impact fee in effect on the
date or occurrence provided in this section and is the maximum amount that can be charged
per service unit of such development. No specific act by the City is required.
2. For new development which is platted, or re-platted and there is an increase in the number
of service units in the development, after the adoption of an impact fee, impact fees shall be
assessed on the incremental increase in service units in the development before or at the time
of recordation of a subdivision plat or replat in the official records of the county clerk of the
county in which the tract is located.

3. For land on which new development occurs or is proposed to occur without platting, impact
fees shall be assessed at the time an application for an individual meter connection to the
City’s water or wastewater system is filed.
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15.20.120 Re- Assessment

Following the initial assessment of an impact fee, the amount of the impact fee per service
unit for that development cannot be increased unless the approved final plat expires or lapses
under the applicable ordinance or law, and service units increase or meter size is increased

15.20.130 Time of Collection

A. For new development, which is platted in accordance with the provisions of Title 19
before the adoption of an impact fee, an impact fee may not be collected on any service unit
for which a valid building permit is issued within one year after the date of adoption of the
impact fee ordinance.

B. For new development which is platted, or re-platted and there is an increase in the number
of service units after the adoption of impact fee ordinance and if water and/or wastewater
capacity is currently available:

1. For land platted within the corporate boundaries of the City, impact fees shall be
collected at the time a building permit is issued.
2. For land platted outside the corporate boundaries of the City, impact fees shall be

collected at the time an application for an individual meter connection to the City’s
water or wastewater system is filed.

3. For land on which new development occurs or is proposed to occur without
platting, impact fees shall be collected at the time an application is filed for an
individual meter connection to the City’s water or wastewater system..

4. If the City fails to collect the fee at the time specified above, the City has the
option of collecting the fee at the time of connection to the water or wastewater
system.

C. For new development which is platted, or re-platted and there is an increase in the
number of service units, after the adoption of an impact fee and if water and
wastewater capacity is not currently available:

1. Impact fees shall be collected, except as otherwise provided in this ordinance,
only if the collection is made to pay for a capital improvement or facility
expansion that has been identified in the capital improvements plan and the
City commits to commence construction of the identified capital improvement
within two years, under duly awarded and executed contracts or commitments
of staff time covering substantially all of the work required to provide service,
and to have the service available within a reasonable period of time
considering the type of capital improvement or facility expansion to be
constructed, but in no event longer than five years; or

2. The City has entered into an agreement that the owner of a new development
may construct or finance the capital improvements or facility expansions and
agrees that the costs incurred or funds advanced will be credited against the
impact fees otherwise due from the new development impact fees shall be
collect,
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15.20.140 Impact fec as Condition of Building Permit approval or Meter Connection

New development occurring in any of the defined service areas shall not be connected to the
City’s water or wastewater system without payment of an impact fee in accordance with the
provisions of this Chapter. No building permit shall be issued without payment of an impact
fee in accordance with the provisions of this Chapter. If impact fees have not been collected
in accordance with the provision of the Impact Fee Ordinance and the development has been
connected to the water and/or wastewater system, the El Paso Water Utilities may disconnect
the service per their “Rules and Regulations” until such time as the impact fees are paid.

15.20.135 Affordability Reduction or Waiver

Notwithstanding Section 15.20.130 of this Chapter, the City Manager or designee shall
administratively reduce or waive an impact fee for a service unit if the service unit once
constructed, qualifies as affordable housing under 42 U.S.C. Section 12745, as amended. In
addition to meeting the requirements of 42 U.S.C. Section 12745, the waiver or reduction
must comply with the City’s adopted fee waiver program established under the provisions of
this section and will be subject to an affordability period established by the City and enforced
by agreement, restrictive covenant, lien, or other binding obligation, as approved by the City
Attorney. However, if affordable housing as defined by 42 U.S.C. Section 12745, is not
constructed, the City may reverse its decision to waive or reduce the impact fee, and may
assess and collect an impact fee at any time during the development approval or building
process or after the building process if an impact fee was not already assessed.

15.20.150 Refund of Fees
A. Refund if service denied or service not available.

1. On the request of an owner of the property on which an impact fee has been paid, the
City shall refund the impact fee paid if
(a) existing facilities are available and service is denied; or
(b) the City has, after collecting the impact fee when service was not
available, failed to commence construction within two years; or
(c) service is not available within a reasonable period considering the type
of capital improvement or facility expansion to be constructed, but in no
event later than five years from the date of payment of the impact fee

2. A request for a refund shall be submitted to the EI Paso Water Utilities on a form
provided for by the El Paso Water Utilities for such purpose.
3. Any refund shall bear interest calculated from the date of collection to the date of

refund at the statutory rate as set forth in Section 302.002 of the Finance Code, or
its successor statute.

B. Refund if funds not spent.

1. The City shall refund any impact fee or part of it that is not spent as authorized by this
chapter within 10 years after the date of payment.

2. All refunds shall be made to the record owner of the property at the time the refund is
paid. However, if the impact fees were paid by another political subdivision or
governmental entity, payment shall be made to the political subdivision or governmental
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